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English Translation

Question: A Muslim woman had her nikah contracted in the presence of 2
male witnesses in the absence of her parents, brother and paternal uncle.
Four people were present during the nikah, the bride, the bridegroom and
two witnesses. One of the witnesses read the nikah and said that which
was necessary and the bridegroom paid the dowry. Was this marriage valid
or was the presence of an Imam necessary?

Questioner: Maryam, UK.

Answer:
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Such a marriage is normally done without the permission of the father or
the wali (guardian who is responsible for the girl). In such a scenario if the
boy is kuf’ (suitable) for the girl then the nikah conducted for a sane,
baligah (mature) girl without the permission of the father or the wali, is
valid and enacted. Even if any one of the two witnesses read the nikah in
the presence of both the bridegroom and bride i.e. he made them give
[each other] ijab (offer) and qabul (acceptance) then the marriage would
have taken place. The presence of an Imam is not a condition because in
this scenario the bridegroom and bride will be the two actual contractors



and the wakil who is reading the nikah will be a witness and a second
witness is also present. Therefore the shart (condition) of nikah is fulfilled
[for there to be 2 witnesses] by which the nikah has become valid.

The suitability of the bride for the bridegroom is necessary. Kuf’ (suitability)
according to the Shar’iah is that the boy in terms of lineage [tribe], religion,
profession or conduct or any matter is not of such a lower status that his
marriage will be, according to the custom of the people, a cause of
humiliation and shaming for his father, grandfather and others. The boy
should also not be in such a state that he is in need, without a home,
without a profession, without any means of purchasing anything [i.e. he has
no means of earning a livelihood] such that the necessary expenditure of
the girl cannot be met or that he cannot give the shar’ah, or customarily,
stipulated mahr (dowry).

This is as my master A’la Hazrat Imam Ahmad Rida Khan (may Allah shower
him with mercy) says in his blessed al-Fatawa al-Ridwiyyah, that if the
mentioned person was free from all these defects and the marriage was
conducted by permission from the daughter then without doubt it is valid,
complete and enacted such that the father’s absence or displeasure does
not affect it in any way. Nor can this boy’s unemployment affect it when he
has other wealth or he is capable of providing for himself and his wife by
some handiwork or in accordance to the prevailing custom of the land this
boy’s mother and father look after their son and daughter in law and he is
also capable of presenting whatever mahr must be given.

[al-Fatawa al-Ridwiyyah Volume 10 pg 555]

It is known that Kuf’ (suitability) is in consideration of 6 matters (1) Lineage
(family tree) (2) Islam (3) Profession (occupation) (4) Freedom (one should
be free and not a slave) (5) Religiosity (religiously practicing) (6) Wealth.

In the presence of the bride and bridegroom the wakil (agent given power
of attorney) conducting the marriage is merely in the capacity of an
expressor and thus he can be a witness. For this reason in the presence of
one other witness the nikah will be valid. Just as is mentioned in al-Durr al-
Mukhtar:



‘If he (a father) married off his sane, mature, daughter [with her
permission] in the presence of one witness it would be permissible if his
daughter was present because she would be considered the one
contracting, otherwise [if she wasn’t present] it would not be valid. The
principle is that when the muwakkil (one giving the power of attorney) is
present then he/she is considered as the one who is contracting. [Al-Durr
al-Mukhtar Volume 4 Pg 102]

Similarly it is mentioned in al-Fatawa al-Hindiyyah that:

‘[If] a woman made a man her agent to contract her marriage to another
man in the presence of two women and the woman [the one who gave the
power of attorney] is present [herself], then al-Imam Najm al-Din has said
the Nikah is permissible, this is how it is [mentioned] in al-Dhakhirah [al-
Fatawah al-Hindiyyah Volume 1 pg 428]

Similarly it is related in Bahar-e-Shar’at that if a woman made someone her
agent in conducting her marriage and he conducted the marriage in the
presence of one witness then if the woman (who made him her agent)
herself is present then the nikah has taken place otherwise it has not. The
summary of the matter is that if the muwakkil (one appointing an agent) is
present at the time of the contract then even though the wakil (agent) is
contracting the muwakkil will be considered as the contracting person and
the wakil will be considered a witness.

From these evidences it will have become very clear that in the scenario
mentioned (by the questioner) if the bridegroom is kuf’ of the bride and
two witnesses are present, and it is also necessary that both witnesses are
muslim, we have mentioned this condition additionally by way of
precaution because nothing is farfetched in a non-Muslim land, then the
Nikah is valid.

The nikah will be valid but such a great Sunnah like nikah if it is performed
with the agreement of the parents then it would be much better and a
cause of blessing. Otherwise the absence of blessings quickly manifests in
the guise of talaq (divorce).



If the case is not like this and the boy is not kuf’ for the girl and the father
after learning of this nikah has not manifested his approval then this
marriage is invalid absolutely and separation of the man and woman is
immediately necessary.

Just as my master A’la Hazrat Imam Ahmad Rida Khan (may Allah shower
him with mercy) mentions that if he (the bridegroom) in any of the
aforementioned matters is such that it is a cause of him not being kuf’
according to the shari’ah and the father (of the bride) having become
aware of this has not made his approval manifest then without doubt the
nikah is invalid absolutely such that even with the father’s approval now it
would not be validated. According to this circumstance it is obligatory that
the man and woman separate immediately and leave this nikah, then if
they so wish after attaining clear permission of the father they may
perform a new nikah. [al-Fatawah al-Ridwiyyah Volume 10 pg 555].
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